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OSBORN ELEMENTARY SCHOOL
DISTRICT (“District”)
Respondent .

Gsborn Special Education Director |[Alice Sinmermnman

---- (current) Special Education [--- ----
Teacher
School Psychol ogi st - -

---- Regul ar Education Teacher —. e -

---- Principal --- -

---- (previous) Special Education [--- ----
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Tut or .- - ___

Speech Ther api st .- —---

Teacher aide oo - oC
Current School [ -----

Mot her oo - oC
St udent oo - oC

Pr evi ous School | -----

l. PROCEDURAL HI STORY AND | SSUES

By letter dated and delivered to the current School on
OCctober 8, 2001, Mdtther requested a due process hearing on
behal f of her son “Student” because she disagreed with the
change of placenent proposed at the OCctober 5, 2001 IEP
neeting. By a separate letter of the sane date Mdther stated
that she requested an IEP neeting to inform the School of her
intention to register he son into a private school. She



stated that she was inforned that the w thdrawal process does
not warrant a neeting. She stated that she felt that the
school has failed to provide FAPE as well as conplying with
procedural safeguards. [Exhibit 1]

The Student was enrolled at the current School on August
20, 2001 and placed into a regular classroom On August 30,
2001 an I EP neeting concluded that the regular class placenent
wWith instructional aide and resource room support was
appropri ate.

The Mther wthdrew the Student from the D strict on
Oct ober 6, 2001 and was hone schooling himat the tinme of the
heari ng, but desired to proceed wth Due Process to
resol uti on.

This Hearing Oficer was appointed on Cctober 29, 2001.
[ Exhi bit 2]

An in-person Pre-hearing Conference was held at the
District Ofice on Novenber 6, 2001 at which tine the parties
agreed that jurisdiction is proper under |IDEA, and further
agreed that undersigned nay serve as Hearing Oficer in this
matter. [Exhibit 3] The issues to be considered at the
heari ng were agreed to be as foll ows:

1) Pl acenent. Mot her believes that a new placenment was
proposed at the IEP neeting on October 5, 2001, w thout
procedural safeguards. She disagrees with the proposed

pl acenent. The school states that a new pl acenent was not
proposed. The issue to be decided at the hearing is what
Is the proper educational placenent for Student, and
whet her a change of placenent was inproperly proposed at
the I EP neeting on Cctober 5, 2001.

2) \Wiet her an appropriate behavior plan has been devel oped
and i npl enent ed.

3) Whether Student’s current IEP is being fully and
properly inpl enent ed.

4) Whet her the |IEP contains appropriate positive
rei nf orcenment s.

The hearing was set for Novenber 26, 2001 but had to be
reschedul ed to Decenber 10, 2001 at the nother’s request. The
hearing continued on Decenber 18, 2001 and concluded on
January 7, 2002.

. FI NDI NGS OF FACT

GENERAL BACKGROUND



1. Student is a 10-year-old male (DOB 7-4-92) who has been
found eligible for special education in the category of MM
(mld nmental retardation). He was enrolled in the current
School on August 20, 2001, having been enrolled at the
Previ ous School during the prior school year as a special
education student with a self-contained classroom placenent.
At tinmes in the past he has been hone school ed, and he is now
bei ng hone school ed.

2. Student has had several educational, psychological and
psychiatric evaluations in the past, including Dr. Larry ----,
in March 2000 (Exb. 36 ----); Kid Assist Dr. --- ----, Decenber
2000 (Exb. 19, 36. ---); Dr. --- ----in July 2001 (Exb. 19, 36
---); --- ----, from Heal t hsout h perforned a speech/language
evaluation on Decenber 13, 2000 (Exb. 36 ---) and diagnosed
noderate - severe receptive/ expressive |anguage delay and

noted that his distractibility may affect his test scores.

3. The student was being hone schooled at the tinme of Dr. ---

- evaluation in Mrch 2000. He had previously been at a
Charter School where in 1997 he was found eligible for an |IEP
“based on a severe |anguage inpairnent.” He repeated

ki ndergarten at the Charter School “where his nother reports
that he had academ c problens and behavi or problens. He went

on to conplete the Fall senmester of first grade, until that
school closed.” He recorded a FSIQ of 62 with sonme subtest
scatter where he scored within the Low Average and Average
range. Dr. ---- diagnosed ADHD, conbined type; R/ O Learning
Di sorder NOS; Borderline intellectual function; RO MId
mental retardation. Dr. ---- specifically noted that he

di spl ayed hyperactivity and distractibility in the one-to-one
testing situation despite having been given his nedication
prior to the assessnment (Exb. 36 ---- Pg. 2, 5-6).

4. Dr. ---- determned that the child “fell near the upper
limt of the MId range of nental retardation”. He found the
student to have a short attention span and mldly avoidant,
but was easy to re-direct. He noted that several behavioral
factors and characteristics, which could have significant
adverse effects of the boy's test scores (Exb 19, 36. ---- Pg.
3- 4). He specifically noted that the boy's teachers wll
need to be very careful in the manner in which they provide
f eedback on his work. He will be very sensitive to negative
f eedback and giving nore attention to his errors (Exb. 19, 36.
---- Pg. 8).

5. Dr. --- ---- (Psychiatrist) diagnosed ADHD, Conbined
type; Depressive Disorder NCS; RO Oppositional -Defiant
Di sor der VS. Bi pol ar Di sor der, NOS and MId Mental



Ret ar dat i on. Dr. ---- noted that “his concentration was poor
and she could not add ten plus ten...He seens to have a great
deal of difficulty wunderstanding concepts throughout the
evaluation.” (Exb. 16, 36 ---- Pg. 3-4).

6. At the hearing, the District suggested that prior
evaluators and providers had recommended that Student receive
certain interventions, which the Mther did not provide,

presunably to the child s detrinment (TR 11l Pg. 346). Mot her
went through each of the evaluations and noted that all
recommendations were followed. For exanple, Dr - ----

recommended that the nother obtain help wth decision-nmaking
and famly therapy, and a referral for the child to Value
Options (the Maricopa County RBHA) for psychiatric medication.
(Exb. 36 ---- Pg. 4) The nother testified that she did
contact Value Options for assistance in August 2001 (TR 111
Pg. 325). Further, she testified that the child was recently
evaluated by a psychiatrist and he was placed on nedication

(TR Il Pg. 354). Dr. --- =---- evaluated the child in
Decenmber 2000 and recomended certain specific behavioral
interventions by the school, a vision assessnent and a re-
evaluation in 6 nonths (Exb. 36 ---- Pg. 7 and 8). Mot her
testified that she did have a vision evaluation and that
gl asses were not recomrended (TR Il Pg. 351).

7. This Hearing Oficer finds that the nother did follow
t hrough on professional recomendations to the best of her
ability, and any failure on her part to do so did not
contribute significantly to the boy's behavioral difficulties
at the current School.

8. At the previous School, Student entered with an IEP for a
sel f-contained class, and he was placed in a self contained
room for mldly nentally retarded students serving typically
12 to 15 students at a tinme with the assistance of an aide.
The boy was in this room all day except for sone sane age
“specials and for [|unch. The previous Special Education
Teacher testified that “he had problens staying on task,
finishing his work, but that’s about it. Not hi ng out of the
ordinary for ny classroom” (TR | Pg. 151). She and the
not her were working on the revised |IEP, which was due in My
2001. By the end of the school year she suggested that the
boy could nove to a resource setting, but nother wanted himto
stay in self-contained until Decenber 2000, prinmarily because
his academ cs were not sufficient. The previous teacher felt
that the boy could go into a resource setting wth nore age-
appropriate children for socialization, not academ cs, because
“he was feeling nore confortable and confident in socializing
with the third graders.” (TR I Pg. 156). Had she known t hat



he would be noving to a new school the next academ c year she
woul d not have considered a resource setting - she would have
|l eft himin the self-contained setting (TR | Pg. 160) the boy
was not allowed to continue in the previous School because he
was not honeless (TR 1 Pg. 163).

9. A journal was maintained while the boy was at the Previous
School, which consisted of notes back and forth between
teacher and nother (Exb. 51). The previous Teacher provided
all of the boy's records to the current School upon request.
The nother had not previously requested the return of the
journal, and the teacher considered it to be part of the IEP
file (TR Pg. 166-168).

10. It was not inproper for the current School to receive the
journal or to consider its contents.

11. The Mdther accurately reported to the best of her ability
the boy's behaviors, progress and status at the Previous
School to the School Psychologist at the current School when
she took the boy in to be enroll ed.

12. The boy’s behaviors at the previous School wer e
considerably less disruptive to hinmself and others than the
behavi ors regularly displayed at the current School.

| EP COVPLI ANCE

13. The | EP devel oped by the current School District requires
325 mnutes weekly of resource support in the classroom and
resource room by a special ed teacher. (Exb. 12, 32 Pg. 6) It
further requires 2100 mnutes weekly with an instructional

ai de. No supplenentary aids or services were required (Pg.
6) . Student was to do class work and be tested at the 1st
grade level (Pg. 7). He was to be processed through RTC at
the 1st grade |evel. He is to be with students who are non-
di sabled for 100% of his day excluding discipline procedures
and testing accommodations (Pg. 7). The mechanism for
informing the parents of the child s progress was listed as

“Quarterly reports” (Pg. 9).

14. Student was wth the Special Education Teacher her in the
resource room daily 45 mnutes in the norning and 30 m nutes
in the afternoon (75 mnutes total), and 45 mnutes in the
norning and 30 mnutes in the afternoon in the regqular
cl assroom which totals 150 m nutes per day or 750 m nutes per
week (TR 1 - Pg. 35-36, 39-40).

15. When the | EP was devel oped, the Student was provided with



a tenmporary instructional aide while the School recruited
permanent staff for that position. The permanent aide was not
yet |located by the tine Student was w thdrawn 25 days |ater.
Because the aide needed a break in the norning, Student was 15
to 20 mnutes late to his special class each norning (TR |11
Pg. 298). This was especially unfortunate, not just because
Student m ssed a significant portion of the special class, but
al so because it made him feel “different” when he arrived
| at e. This would have been renedi ed when the pernanent aide
was hired. In addition, the child had to |eave class 30 to 45
m nutes early every day because the only avail able aide had to
| eave 30 mnutes before the end of the day. The not her was
aware of the need to go hone early and assented to it at the
August 30th ITEP neeting (TR Il Pg 299, 372, 374) but clearly
she did not expect it to continue indefinitely. She was not
made aware of the need for the aide to take a norning break
until after the IEP was signed (TR Il Pg. 393).

16. Because the child was enrolled only 25 days after the |IEP
was signed (August 31 to October 5, 2001) it cannot be
concluded that the District was significantly out of
conpliance wth the IEP by not providing a full tine
I nstructional aide.

17. At the hearing, Mdther requested <counseling as an
addi tional service (TR I1Il1 Pg. 290, 316-318). The School
Psychol ogi st disagreed that it would be helpful. On the
record before nme, this Hearing Oficer finds that the evidence
does not support one-on-one cognitive-based counseling for a
student with the cognitive deficits and focusing difficulties,
which this student displays. An ITEP team wth nore
i nformati on may, however, determ ne that sone for of
counseling is appropri ate.

WHETHER THE | EP CONTAINS APPROPRI ATE POSITlIVE BEHAVI ORAL
RElI NFORCEMENTS

18. The I EP was devel oped after the child was in school only
10 days and before the difficult behaviors devel oped. | t
contains only a perfunctory few positive interventions, of
whi ch positive reinforcenents is one, but contains no details
(Exb 12 Pg. 8). This is insufficient to describe the range of
positive interventions needed to neet this child s special
needs as they have devel oped through the course of his tenure
at the School. Wen a new | EP is devel oped, it should contain
positive behavioral reinforcenents specifically applicable to
this child s needs and capacities.

WHETHER AN APPROPRI ATE BEHAVI ORAL PLAN WAS DEVELOPED AND



PROPERLY | MPLEMENTED

19. The | EP does not contain a Behavior Managenent Plan. The
| EP does describe certain behavior problens including that he
“...is constantly asking for soneone to help himonly, and can
be very argunentative and zero in one topic and stays with it
(as when he is not displaying appropriate behavior).” (Exb 12
Pg. 2) and does describe as a behavioral intervention that
Student “will process through the RTC at 1st grade |evel”
(Exb. 12 Pg. 7). The IEP lists a behavioral goal (Exb. 12 Pg
5) and on Pg. 10 the box is checked for a student “whose
behavi or inpedes |earning...positive behavioral interventions,

strategies, and supports have been considered. Needed see
PLEP.” The IEP (Exb 12 Pg 8) lists as adaptations certain
Positive Interventions but they are the standard |ist,
preprinted on the page and contain no details or other
I nterventions specifically designed for this student - wth
the exception of the addition of a tinmer under the assistive
technol ogy category - but w thout any explanation of how the

timer is to be used (Exb.12 Pg. 8).

20. The District utilizes a behavior intervention programon a
school -wi de basis called Responsible Thinking Process (RTP)
devel oped by Ed Ford. It is a process used to discipline
m sbehavior (TR I Pg. 62). Through this process, if a child
is being disruptive in the classroom he is asked a series of
guestions starting with: “Wat are you doing?”; “Wat are the
rul es?”; “Wat happens when you break the rules?”; “lIs that
what you want to happen?”; “So what are you going to do now?”
and “What happens if you disrupt again?”. If the child is
ready to conform he stays in the classroom | f he disrupts
again, the questions are asked: “What are you doing?” “Wat
did you say woul d happen the next time that you did that?” and
“l see you ve chosen to go to the “RTC’ which is the
Responsi bl e Thinking C assroom In the RTC there is a
certified teacher and an aide, and the child goes into that
cl assroom and develops a plan to help them get back into the
regul ar cl assroom The plan would cover what happened and
ways the child can deal wth that situation the next tine so
that they won't get sent out of the classroom (TR | Pg. 67).
If the child is not yet ready to work on the plan, they can
put their head down or work on sone other schoolwork for a
while (TR I Pg. 60-61). A special needs child may work off
grade level by, for exanple, drawing a picture rather that
witing a plan. Wen the child has devel oped the plan to the
satisfaction of the RTC teacher, he nust “negotiate” with the
cl assroom teacher to get the plan accepted before he is
readmtted to the regular classroom (TR I Pg. 67).



If the child msbehaves in RTC, the RTC teacher wll go
through those same rules; and then if the child m sbehaves
again, he is sent honme and the parents are called to cone and
pick himup (TR I Pg. 69). If the child is sent hone, in
order to get into school the next day they nust attend a
nmeeting wth staff and their first step is to go back to the
RTC and wite the plan. They don’'t get right back into the
regul ar classroom (TR | Pg. 72). Bei ng sent hone during the
day is not considered a “suspension” (TR 1 Pg. 70).

If the RTC isn't working over tinme, a Student Intervention
Team (all of whom are school staff) mght neet to conme up with
a plan for that child (TR I Pg. 64). For a special needs
child, an I EP team neeting m ght be schedul ed.

Nei ther a Student Intervention Team nor an |EP team neeting
was scheduled to deal wth Student’s behavior prior to the
Oct ober 5th neeting requested by nother (TR 1 Pg. 68).

21. Student’s RTP was nodified to a kindergarten-first grade
|l evel (TR 1 Pg. 41).

22. Current Special Education Teacher testified that “for the
school” RTC would be the sanme as the Behavi or Managenent Pl an
but it could be added to (TR | Pg. 54).

23. A plan was devel oped by school staff (Exb. 23, 49) and
provided to the nother on Septenmber 12, 2001 (TR | Pg. 47).
The plan, which is 5 pages long, essentially sets out the
“classroom rules” (i.e. Keep your body parts to yourself,
Listen and follow directions, etc.) and the RTC policy
descri bed above in [|anguage, which the Student mght be
better, able to understand. It also describes the boy's
“followng directions goal” i.e. The aide wll give the boy a
one or two step direction, repeat the direction and nentally
count to 15, then repeat the direction and set the tinmer for 5
mnutes. |f he has not followed the direction in 5 mnutes, 5
mnutes will be taken fromhis lunch. “If 45 mnutes are | ost
at any tine nomis called and [student] does hone. Slate is
w ped clean and new tally started.” (Exb 23 Pg. 3) A chart to
monitor the boy's conpliance with the classroom rules and a
“What If Chart” which sets out ©positive and negative
reinforcenents. The nother was not invited to participate in
t he devel opnment of this plan.

24. The School argued that it would not be appropriate to
i ncl ude a specific Behavior Managenent Plan in the | EP because
it should be a nore flexible docunent, in need of frequent
nodi fication and adjustnment (TR 11l Pg. 389). Federal | aw



only requires a formal behavior nanagenent plan when a child
has been or is about to be suspended for nore than 10 days. 34
C.F.R 8 300.520(b)(2).

25. Mot her requested a behavi or nmanagenent plan or positive
support plan be devel oped and inplenented and very succinctly
described the goals for such a plan as being “...to teach
appropriate behavior and help the disabled child to identify
alternative ways to manage their needs, desires, frustrations,
conflicts or problenms with a neans for the child chall enged
W th behaviors to nonitor his progress...” (TR 11l Pg. 293).

26. This Hearing Oficer further finds that a behavior
managenment or intervention plan specific to this child should
have been devel oped when the school staff determ ned that the
student was in need of so nuch re-direction and was bei ng sent
to the RTP room so often that he was not able to learn. The
Septenber 12th plan is inadequate to neet these criteria.

THE MOST APPRCOPRI ATE, LEAST RESTRI CTI VE EDUCATI ONAL PLACEMENT
FOR STUDENT

27. Student exhibited nunmerous behaviors, which caused current
School staff concern. He would “leave a supervised area
W thout permssion (TR | Pg. 41). He was not able to
i ncorporate the basic behaviors which would allow him to be
successful in the regular classroom such as raising his hand
appropriately, transitioning from room to room i ndependently,
and woul d not take “no” for an answer to a greater extend that
usual in a special education population of the sane age and
capacity (TR 1 Pg. 41-44).

28. The instructional aide described one occasion when the
student was upset because anot her student had call ed hi m nanes
or teased him The student “took matters into his own hands
and actually chased the [other] student around the library.”
(TR 11 Pg. 181). On another day he ran to the boy’'s bathroom
and refused to conme out. By the tinme the aide went in to the
bat hroom to get him he “had run off and headed for the
resource room” (TR Il Pg. 183).

29. The Student testified that he ran from school staff to the
bat hroom “to get tine to think and to get pressure off
nme...and to use the rest roomand to think a little bit nore
and themcone out.” (TR Il Pg. 194).

The boy did not like being nade to feel different; doing

different tasks that the rest of the <class, reading in
different books (TR 11l Pg. 195-196). He felt bad that the
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teacher was always witing notes about him (TR IIl Pg. 198-
199). He did not understand why he was not allowed to go to
the Cartoon Network on the Internet as a reward for good
behavi or.

30. Mother described a particular incident during a tinme when
she was observing Student when despite sone behavioral
di sruption the boy did conplete the assignnent but perhaps to
the frustration level of the aide, was not given any positive
reinforcenent (TR 111 Pg. 304-305). The Mdther’s testinony
repeatedly points to incidents which the School determned to
be disruptive but which mght have been avoided or deflected
had a different approach been taken (TR IIl Pg. 304 - 316).
Mot her acknow edged that she had |earned a great deal about
behavi or managenent alternatives through her preparation for
this hearing (TR Il Pg. 314).

31. The Regular Education Teacher testified that she has 26
students in her classroom of whom 6 or 7 may be on IEPs. Two
of the students had aides (TR | Pg. 122).

32. The Student’s challenges “were nore behaviors than
academc...things like staying on task and doing whatever it
was that had been given to himto do.” He mght start witing
his nanme get through one or two letters and get distracted.
So he needed direction over and over again.” (TR I Pg. 115).

33. In a typical regular classroom day there are nine
transitions from one activity or site to another. These
transitions were particularly difficult for the Student, even
with the aide s assistance. It took him nuch |onger to get
from place to place, which reduced instructional time (TR |
Pg. 122). “Usually he got to maybe the first or second

transition before he got to a point where he either bolted
from the classroom or the aide had to help him out of the
classroom At |least three of the five days | wouldn’'t see him
after the second transition, or | would see himlater on the
day for a little while and then another transition would be a
difficulty and he would be gone for a little while again” (TR
| Pg. 123-124). The teacher did try different activities such
as nore groups, nore breaks, and she used the tiner. None of
these additional interventions worked sufficiently to reduce
the nunber of tinmes he had to |eave the classroom (TR | Pg.
126) .

34. The boy was sent hone from school 3 tines for m sbehavior.

On one additional occasion the nother chose to pick him up
fromschool early (TR 111 Pg. 385).

11



35. Student requires an enornous anmpunt of direction and re-
di rection. He obviously wants to succeed, but cannot do so
Wi t hout constant or al nbst constant adult supervision. During
the denonstration of his skills, which occurred at the
heari ng, the nother provided Ilearning tools, positive
rei nforcenent and constant direction. He certainly put out
his best efforts, and did well at the tasks so directed (TR
11 Pg. 276-288, Exb B) which denonstrated that he is capable
of educational achievenent in a very structured setting.

36. The student’'s current tutor, who is a certified teacher
and also his aunt testified that when she works with him she
has to constantly rem nd him of what he is doing and why and
redirecting him Wth redirection he can stay follow
directions (TR | Pg. 77). He does not do well when rushed.

He feels like others think he is stupid or crazy. In the
regular classroom the boy feels different because he 1is
treated different. In the tutoring setting, which is

essentially one-on-one he was able to successfully conplete
many of the tasks presented (TR 1 Pg. 99-100, 103).

37. It was the tutor’'s belief that the boy would be better
pl aced in a one-on-one self-contained classroom until he’'s up
to the standard of his grade level, due to his frustration at
not being able to fit in and do what everyone else is doing.
Even with an aide, he is frustrated an not doing what the
others are doing (TR 1 Pg. 105).

38. The student testified that he |ikes the regular classroom
at the current school better than the self-contained classroom
at the prior school because the teachers are nicer and the
kids are nore his age and size (TR Il Pg. 222). However, he
was sad when the other kids in the class were doing different
wor k than he. He felt that he would do better in a class
where all the kids were his age and doing the same work (TR Il
Pg. 226).

39. At t he commencenent of t he heari ng, t he School
Psychol ogi st stated that the District believed that the nost
appropriate, least restrictive placenent for Student would be
in “a self-contained classroomat ----- El ementary School wth
students the sanme age and at the same ability level...”(TR I
Pg. 14). The Modther testified that she w shed the boy to
“remain in the general curriculumresource setting.” (TR | Pg.
18).

40. At the conclusion of the hearing the District argued that

the nost appropriate placenent was a self-contained setting
within the District (TRI1Il Pg. 386).
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41. At the hearing, Mther requested a functional assessnent,
a behavioral managenent plan or a positive support plan be
I npl enment ed. This Hearing Oficer agrees that a functional
assessnent would be a very wuseful tool to determne the
student’s needs and specifically finds that a functional
assessnent shall be conpleted as a part of the next |EP
pl anni ng process. This Hearing Oficer further finds that
Mot her must be involved in the assessnent process.

42. Toward the conclusion of the hearing, the nother stated
that the proper placenent decision would be difficult to make

wi t hout sufficient i nformati on, including a functional
assessnent “but ruling out the regular and general curricul um
as a proper place, I don't feel we have sufficient
information.” (TR Il Pg. 391). Mot her’s concern that the
proper educational placenent cannot be determ ned based on the
information presently available may very well be correct.

However, when Student is returned to school, he nust be pl aced
into a specific setting.

This Hearing Oficer concludes that, at the present tine, the
nost appropriate |least restrictive placenent for Student woul d
be a self-contained setting.

43. After the conclusion of the hearing, in response to an
inquiry from the Hearing Oficer about the tinme required to
review the transcripts, the nother telefaxed a note to the
Hearing Oficer through the District office approving the
extensi on, and including a paragraph, which stated:

In addition to the above nmatter, (a few mnutes after

hearing) | was asked several questions in relationship to
where [student] would attend school by [District
Representative]. It then occurred to ne, when would be

addressed (sic) regarding ny letter? ...

This Hearing Oficer tried to set up a conference call wth
both parties to determne what “letter” nother was referring
to. Nunmer ous nessages were exchanged, and it was ultimately
determ ned that nother was referring to the letter of Cctober
8, 2001 wherein Mther stated that she requested an |EP
neeting “to inform Public School of ny intention to register

[ Student] into a Private School. Informed that w thdrawal
process to put [Student] at private school does not warrant a
ntg. Public School | feel failed to provide FAPE as well as

not conplying with Procedural Safeguards.” [Exhibit 1]

44, At no time during the hearing was placenent into a private
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educational facility nmentioned. No testinony was presented to
substantiate that a private school pl acenent would be
appropri ate. No basis has been presented upon which this
Hearing O ficer would exercise the discretion to order the LEA
to reinbursenent the Mdther for the cost of a private schoo
pl acenent .

WHETHER A NEW PLACEMENT WAS | MPROPERLY PROPOSED AT OCTOBER 5,
2001 | EP MEETI NG?

45. On Cctober 5, 2001 an IEP neeting was held at WMdther’'s

request. The request had been nmade on or about Septenber 28,
2001 as evidenced by the Prior Witten Notice and Parent
Conference Notification. The Prior Witten Notice lists

“amend/ change [Student’s] | EP under “Description of the action
Proposed or Refused” and “Parent request” under “Explanation
of why the District Proposes or Declines to take this action.”
(Exb. 7, 31).

46. The current Special Education Teacher to whom Mt her nade
the request for the neeting testified that the Mther was
requesting the neeting “to go over the behavior plan.” (TR |
Pg. 36).

47. The COctober 5th IEP team neeting was attended by the
Mot her, the School Psychologist, current Special Education
Teacher, Speech Therapist, Principal and Regular Education
Teacher and by the Special Education Teacher from the previous
School (Exb 7, 31). Soneone brought to the neeting the
journal (Exb. 51) which was discussed in Finding 9, supra,
which was not listed on the Notice, and which the nother
believed to be her private property.

48. The Conference Report prepared by Speech Therapist,
describes the purpose of the neeting as “D scussion of
appropriate setting in which to inplenent the IEP.” (Exb. 7,
31). The Therapist testified that the nother ran the neeting
“...asking for changes to the way his discipline was being

adm ni stered, not wanting him sent honme and so forth...” (TR
1 Pg. 228). The neeting had started before the nother
arrived, and “got adversarial very quickly (TR Il Pg. 242).
No specific placenent alternatives were proposed (TR Il Pg.
245) .

49. The School Psychologist testified that she opened the
nmeeting with the statenent that the nother had requested the
neeting and it was “Her show (TR II1l Pg. 363). It was
acknowl edged that the neeting started before the nother’s
arrival.
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50. The Mdther described the neeting as comrencing with the
Special Education Teacher opening the neeting wth the
statenent that “...we are here to discuss the setting in which
to inplenment [Student’s] |EP. And imrediately | want on the

defensive, to be honest, because | felt that | was going into
a neeting to discuss why he had to go honme early.” (TR 111l Pg.
320). According to Mther, it was then acknow edged that

going hone early was an issue, and other |IEP nenbers added the
concern that sonme of Student’s behaviors constituted a safety
risk. (TR 11l Pg. 322). The neeting began to deteriorate when
It was suggested that sonme of the boy's nore difficult
behavi ors had been evidenced at the prior school, to which the
Mot her di sagreed, and she expressed concern that the source of
such ms-informati on was her private journal (TR Il Pg. 323).
The School Psychol ogi st recommended a sel f-contai ned pl acenent
and Mot her reacted negatively, feeling that her child was not
being given a fair chance to succeed in a regular classroom

(TR 11l Pg. 326). Thereafter, the neeting deteriorated into
what Mther terned a “cat fight” wth accusations of
“hum i ation”, st af f i nconpet ence and m smanagenent .

Medi ati on was di scussed as a dispute resolution nmechani sm and
rejected (Exb. 7, 31). Mot her acknowl edged that there was no
new | EP was presented to her at that neeting, and no paperwork
was presented requesting a change of placenent (TR 11 Pg.
359- 360) .

51. The nother contributed to, but was not solely responsible
for, the deterioration of the Cctober 5th neeting.

52. School staff, who are professional educators, contributed
to the deterioration of the GCctober 5th neeting by not
focusing first on the Mdther’'s expressed concerns about the
| ack of a behavior plan and alternatives to renoving the child
fromthe regul ar classroom

53. This Hearing Oficer finds that the School did not
i nproperly propose a change of educational placenent in
violation of 34 CF. R 8§ 300.503(a)(1)(b).

54. On Cctober 8, 2001 the Mther notified the D strict in
witing that she was wthdrawi ng Student fromthe D strict and
placing him into a private school, and she filed a witten
request for due process based on her disagreenent with the
change of placenment proposed at Oct. 5, 2001 IEP mg.” (Exb
1).

55. The wthdrawal of the <child from School, although
certainly wthin the nother’s right, contributed to the
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School’s inability of effectively evaluate the child and
determ ne an intervention plan.

I1l. APPLI CABLE LAW
20 U.S.C. § 1414(f) states:

Each | ocal educational agency of State educational agency
shall ensure that the parents of each child with a
disability are nenbers of any group that nakes decisions
on the educational placenent of their child.

20 U S.C. 8§ 1414(d)(1)(B) and 34 C.F.R 8§ 300.344 |EP team
require the public agency to ensure that the IEP team for each
child with a disability includes the parents of the child.

34 CF.R 8 300.345 Parent participation states:
(a) Public agency responsibility - general. Each public
agency shall take steps to ensure that one or both of the
parents of a child with a disability are present at each |IEP
nmeeting including -

(1) Notifying parents of the neeting early enough to

ensure that they will have an opportunity to attend ...
(b) Information provided to parents.
(1) The notice required ... nust
(i) Indicate the purpose, tine, and location of the
neeting and who will be in attendance; and
(ii) Informthe parents of the provisions ... relating to

the participation of other individuals on the I|EP team

34 CF.R 8 300.503 Prior notice by the public agency; content

of notice states:

(a) Notice
(1) Witten notice that neets the requirenents of
par agraph (b) of this section nust be given to the parents
of a child wwth a disability a reasonable tinme before the
publ i ¢ agency-
(1) Proposes to initiate or change the identification,
eval uati on, or educational placenent of the child or the
provi sion of FAPE to the child ...

34 CF.R 8 300.346 Devel opnent, review and revision of I|EP
st at es:
(a) Devel opnent of I|EP...

(2) Consideration of special factors. The IEP team al so
shal I -

16



(i) in the case of a child whose behavior inpedes his or
her learning or that of others, consider, if appropriate,
strategies, including positive behavioral interventions,
strategi es, and supports to address that behavior;

(d) Requirenent with respect to regular education teacher.
The requl ar education teacher of a child with a disability, as
a nenber of the IEP team nust, to the extent appropriate
participate in the devel opnent, review, and revision of the
child s IEP, including assisting in the determ nation of -
(1) Appropriate positive behavioral interventions and
strategies for the child, and
(2) Supplenentary aids and services, program nodifications
or supports for school personnel that will be provided
for the child...

34 C.F.R 8 300.347 Content of |IEP states:
(a) GCeneral. The IEP for each child with a disability nust
i ncl ude-

(4) A statenment of the special education and related
services and supplenentary aids and services to be
provided to the child, or on behalf of the child, and a
statenment of the program nodification or supports for
school personnel that will be provided for the child.

CH LDREN WTH DI SABILITIES ENRCLLED BY THEIR PARENTS I[N
PRI VATE SCHOOLS WHEN FAPE IS AN | SSUE.

34 CF.R 8 300.403 Pl acenent of children by parents if FAPE
Is at issue states:

(a) General. This part does not require an LEA to pay for the
cost of education of a child with a disability at a private
school or facility if that agency nade FAPE available to the
child and the parents elected to place the child in a private
school or facility. (c) Reinbursenent for private school
pl acenent . If the parents of a child with a disability, who
previously received special education and related services
under the authority of a public agency, enroll the child in a
private school with the consent of or referral by the public
agency a court or hearing officer nay require the agency to
rei nburse the parents for the cost of that enrollnment if the
hearing officer finds that the agency had not nmade FAPE
available to the child in a tinely manner prior to that
enrol Il ment and the private placenent is appropriate. (enphasis
added)

An award of reinbursenent for a wunilateral private school
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pl acenent is discretionary. The parent nust not only show
that the District’s plan was deficient and that the private
pl acenent was appropriate “but also nust persuade the

[tribunal] to exerci se its di scretion to provi de
rei mbursenent.” Linda W V. Indiana Departnent of Education
32 IDEALR 66 (U.S. Court of Appeals, 7th Gr. (1999).
“Least restrictive environnent” is defined by 20 US C 8
1412(a)(5) as foll ows:

(A) IN CGENERAL. - To the naxinmum extent appropriate,

children with disabilities are educated with children who
are not disabled, and special classes, separate schooling,
or other renoval of children with disabilities from the
regul ar educational environnment occurs only when the
nature or severity of the disability of a child is such
that education in regular classes wth the wuse of
suppl enentary aids and services cannot be achieved
satisfactorily. See also: ACC R7-2-401 G

34 C.F.R 8 300.552 Placenents states:
In determning the educational placenment of a child wth a
disability, including a preschool child with a disability,
each public agency shall ensure that-
(a) The pl acenent deci si on-
(1) I's made by a group of persons, including the parents,
and other persons know edgeable about the <child, the
nmeani ng of the evaluation data, and the placenent options;
and
(d) In selecting the LRE, consideration is given to any
potential harnful effect on the child or on the quality of
services that he or she needs; and
(e) Achild with a disability is not renoved from education in
age-appropriate regular classroons solely because of needed
nodi fications in the general curriculum

Appendi x A to Part 300 - Notice of Interpretation.

l. | nvol venent and Progress of Each Child wth a
Disability in the General Curricul um

Wiile the Act and regulations recognize that |EP teans
must make i ndividualized decisions about the special education
and related services, and supplenentary aids and services,
provided to each child with a disability, they are driven by
| DEA's strong preference that, to the maxinum extent
appropriate, children with disabilities by educated in regular
classes wth their nondi sabled peers and appropriate
suppl enentary aids and services. Fed. Reg. v. 64 no. 48 March
12, 1999 Pg. 12470.
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The LEA has the burden of proving conpliance with the |DEA
including the appropriateness of its evaluation and its
proposed placenent. Seattle School Dist. No.1 v. B.S. 82 F.3d
1493, (9th G r. 1996).

The only direct reference in the federal regulations requiring
the District to develop a behavioral intervention plan wth
“appropriate behavioral interventions” is 34 C. F.R § 300.520
(b)(2) when a child has been or is about to be suspended for
nore than 10 days or commencing a renoval that constitutes a
change of placenent. This does not apply here. Not every
procedural violation is sufficient to support a finding that
the child in question was denied a FAPE. If it interferes with
the child s right to receive services. Pr ocedur al
| nadequaci es that resul t in the loss of educat i onal
opportunity or cause the deprivation of educational benefits
will constitute a denial of FAPE. Amanda J. v. dark County
School District, no. 99-17157(U.S. Court of Appeals, 9th Gr.
2001).

The parents however nust cooperate with the process including
allowwing the school district a reasonable opportunity to
evaluate the child. Patricia P. V. Board of Ed. of QOak Park
and River Forest Hi gh School D strict, 3412 |DEALR 211 (U. S
Court of Appeals, 7th G r. 2000).

I V. CONCLUSI ONS

1. The |EP developed on August 30, 2001 did not contain
detailed or specific positive reinforcenents designed to neet
this Student’s needs. However, Student was new to the School,
and the behavioral problens were not yet evident in the
guantity or quality, which cause the eventual educational
di sruption. Therefore, the student was not denied a FAPE
because of this deficiency.

2. A functional assessnment and a detail ed, student specific,
behavioral intervention plan are needed for this child to
attain educational benefit. The nother nmust be fully invol ved
in the devel opnment of these tools.

3. Al though the decision to place the child into a regular
cl assroom appeared reasonable and appropriate at the tine the

pl acenent was made, it was singularly unsuccessful. Thi s was
not the child s fault. However, the mnimal anount of time he
was, in fact, being educated in that setting due to his

di sruptive behaviors, the lack of educational progress, the
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boy’s own frustration with being “different from his regqgular
cl assroom peers, and the anount of tine he has now spent out
of any formal class setting all dictate that, at this tineg,
the least restrictive educational setting for this Student
would be a self-contained setting. A goal of the next I|EP
should be to advance the student to a regular classroom as
gui ckly a possi bl e.

4. There is no indication that the District cannot provide an
appropriate placenent or that a private placenent would be
appropriate for this child.

5. The August 30, 2001 IEP was not fully inplenented due to
the unavailability of a full time aide for the student, which
caused himto mss sonme instructional and sonme “special” tine
each day. However, he was only in school for 25 days after
the I EP was signed. There was no evidence that the School was
not attenpting to provide an appropriate instructional aide.
Therefore, as of the tinme when he was renoved, he was not
bei ng deni ed a FAPE because of the deficiency.

6. The COctober 5, 2001 IEP neeting was requested by the
nmot her. Al though early in the neeting school staff nentioned
the possibility of returning the boy to a self-contained
setting as a possible resolution to the behavioral problens
observed by all participants, there is no evidence that the
neeting was called for that purpose, or that staff had such a
radi cal nodification to the existing |EP ready for
present ati on. The District was prepared to continue the boy
In the placenent designated in the August |EP. Therefore, a
change of placenent was not inproperly proposed at the I|EP
nmeeting w thout proper prior notice.

7. The nother cane to the neeting prepared to, and did, voice
the concerns regarding the “intervention plan” bei ng
| nappropriate, the boy's behaviors being triggered, the
support staff lacking training and staff overreacting to his
behavi or s. The School staff failed to give the nother’s
concerns proper consideration. Unfortunately, the nother’s
reaction to the suggestion of a self-contained setting and to
the presentation of materials from the prior school which she
did not believe the current school should have, contributed to
the dissolution of the neeting wthout reaching any positive
agr eenent .

8. The nother did not fail to follow through on prior
prof essi onal recommendati ons for services for the student.

9. Unl ess an |EP team specifically recommends it, one on one
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cognitive counseling is not a necessary educational service
for this student.
V. DECI SI OV ORDER

1. Upon the child s return to the D strict, he shall be
pl aced into an appropriate self-contained setting.

2. Upon the child s return to the District, the appropriate

team of staff and parent shall be convened to develop a
behavi oral intervention plan. This plan may be incorporated
into a new |EP or kept separate, but it wll be specific to

neet the needs of this child

3. Upon the child s return to the District, a functional
assessnent shall be perfornmed. The nother shall be given the
opportunity to provide input to the assessnent.

4. Upon conpletion of the functional assessnent, but not
|ater than 2 weeks after the child' s return, an |EP team
meeting shall be convened to determ ne what nodifications are
need to the existing IEP to achieve the child s return to a
regul ar or resource classroomas soon as possi bl e.

VI. APPEAL PROCEDURE

Either party has the right to appeal this Decision to the
Ofice of Admnistrative Hearings wthin thirty five (35)
cal endar days after receipt of this Decision. (ACC R7-2-
405(H) (5) Requests for appeal nust be submtted in witing to
the Dispute Resolution Coordinator, Arizona Departnent of
Education, 1535 West Jefferson, Phoenix, Arizona 85007 (AAC
R7-2-405(J) (1)

DATED this 22-day of January 2002.

C. Eileen Bond
Due Process Hearing Oficer

Copy of this Decision mailed by
regul ar and certified mail January 24, 2001 to:
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Ali ce Sinmernman
Speci al Education Director
1226 W Gsborn Road

Phoeni x,

Ari zona 85301

By regular mail to:

Ari zona Departnent of Education
Exceptional Student Services

1535 West
Phoeni x,

Jefferson
Ari zona 85007

By:
MATTER OF --- ----, by --- ---- and
OSBORN ELEMENTARY SCHOOL DI STRI CT

EXHI BI TS

DOCUMENT # | DENTI FI CATI ON ADM TTED
1 Request for Due Process, dated 10-8-01
HO 12-10-01
2 Notice of appointnment of Due Process 12-10-01
HO Hearing O ficer, dated 10-29-01
3 Letter setting Pre-Hearing Conference, 12-10-01
HO dated 11-1-01

4 Letter setting Hearing dated 11-8 -01 12-10-01
HO

5 Letter re-setting Hearing dated 11-12-01 12-10-01
HO

6 Conf erence Report Gsborn 11-6-01+ 11-7-01 |12-10-01
DI ST letter, + 2 notes fromMs. Smth dated

10- 8- 01

7 Conf erence Report Gsborn 10-5-01+ Prior 12-10-01
DI ST Witten Notice of 9-28-01
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8 Conf erence Report Gsborn 8-30-01 12-10-01
DI ST
9 M| d Mental Retardation Determ nation of 12-10-01
DI ST Eligibility 8-30-01
10 Prior Witten Notice 8-30-01 12-10-01
DI ST
11 Consent for Initial Educational Placenment |12-10-01
DI ST 8-30-01
12 | EP Gsborn 8-30-01 *xk112-10-01
DI ST sanme as 32 Child' s 4
13 Psychoeducati onal eval uati on addendum 12- |12-10-01
DI ST 13- 00

by Carrie Stanley, School Psychol ogi st,

Dr. Alice Simerman, Supervising Schoo

Psychol ogi st
14 Parent Conference Notification 8-19-01 12-10-01
DI ST
15 Prior Witten Notice 8-19-01 12-10-01
DI ST
16 Psychiatric Evaluation 7-25-01 by --- --- |12-10-01
DI ST -, DO

* k%

Sane as 36 Child' s 8
17 Progress Report on Annual goals (Lisa 12-10-01
DI ST Hest and 3 pages)
18 |EP ---- 5-29-01 12-10-01
DI ST
19 Kid Assi st Psychoeducati onal Eval uation 12-10-01
DI ST 12-11 thru 13-00

by --- ----, Ph.D

* k%

Sane as 36 Child s 8
20 Heal t hsout h Speech/ Language Eval uati on 12-10-01
DI ST 12-13-00

by --- ----, MS. CCCS

* k%

Sane as 36 Child' s 8
21 Student Progress Report 10-1-01 Ms. ---- 12-10-01
DI ST (----)
22 RTC referral 8-28-01 Ms. ---- 12-10-01
DI ST
23 ---- Individual Behavior Plan 9-6-01 to 12-10-01
DI ST 9-12-01 (6 pages)
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24 Cl assroom Teacher Notes 8-21-01 thru 10- 12-10-01
DI ST 4-01
25 Home School Not ebook 8-21-01 thru ??7? 12-10-01
DI ST
26 Ms. ---- Notebook 8-23-01 thru 9-20-01 12-10-01
DI ST
27 Journal - Ms. ----/Ms. ---- 9-7-01 thru |[12-10-01
DI ST 10-5-01
28 Wor k Sanpl es 12-10-01
Dl ST
29 AD/ HD National Information Center for 12-10-01
CH LD Children and Youth with Disabilities
1
30 Univ. O Kansas Famlies and Disability 12-10-01
CHI LD Newsl| etter “Positive Behavioral Support”
2
31 Conf erence Report Gsborn 10-5-01+ Parent 12-10-01
CH LD Conference Notification 9-28-01 + Prior
3 Witten Notice 9-28-01 + Conference

Report 8-30-01 + Prior Witten Notice 8-

19-01 + consent for Initial Educational

Pl acement + MVR Determ nati on 8-30-01 +

Records Destruction Informati on 8-30-01 +

Parent al Consent for Rel ease 8-30-01 +

Prior Witten Notice 8-30-01
32 | EP Gsborn 8-30-01 12-10-01
CHI LD *** gsane as 12
4
33 Exanples of ---"s work at ---- 12-10-01
CH LD
5
34 Exanpl e of Reading level at ---- 12-10-01
CH LD
6
35 Sout hwest Behavi oral Health cover letter 12-10-01
CH LD 11-26-01 + Treatnent Plan + progress
7 not es
36 Psychi atric Evaluation by --- ----, D.O 12-10-01
CH LD 7-25-01
8

***  same as 16

Kid Assi st Psychoeducati onal
by --- ----,PhD 12/11, 13/00
***  same as 19

Heal t hsout h Speech/ Language Eval uati on by
--- ----, 12-12-00

***  same as 20

Eval uati on
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37 ADES Di sability Determ nation Service, 12-10-01
CH LD Psychol ogi cal evaluation by --- ----
8 Ph. D. 3-30-00
38 ---- Discipline Rules: + Behavioral Plan 12-10-01
CH LD
9
39 RTC referrals from---- 8-28-01, 8-31-01, |12-10-01
CH LD 9-5-01, 9-11-01, 9-28-01, 10-1-01
10
40 Personal journal notes from---- for nom |12-10-01
CHI LD
11
41 |EP 5-01 ---- 12-10-01
CH LD *** sanme as 18
12 Progress report on annual goals

***  same as 17

---- report card 6-5-01

Conput er Lab progress report 3-12-01

Prior witten Notice 5-21-01

---- enrollnment form2-7-01

speech/ | anguage screening results 3-19-01

records rel eases
42 Personal journal notes from---- 3-27-01 12-10-01
CHI LD thru 6-8-01
13
43 Exanpl es of work from---- 12-10-01
CHI LD
14
44 ---- md-termprogress report 10-2-01 12-10-01
CH LD
15
45 Mat h paper under tutor supv. 12-2-01 12-10-01
CH LD
16
46 NO EXHI BI T
CH LD
17
47 Ms. ---- NOTEBOOK 8-23 THRU 9- 20-01 12-10-01
CH LD
18 *** same as 26
48 Journal Ms. ----/Ms. ---- 9-7-01 thru 10- |[12-10-01
CHI LD 3-01
19

*** same as 27
49 ---- Individual Behavior Plan 9-6-01 to 12-10-01
CH LD 9-12-01 (6 pages)
20

*** gsame as 23
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50 (bservations by school staff at ---- 10- 12-10-01
CHI LD 4-01
21
51 ---- file 12-10-01
CHI LD
22
52 Additional ---- file 12-10-01
CHI LD
23

| ndi vi dual assessnents 8-29-01 12-10-01
53
CH LD
24
54 Letter requesting due process 10-8-01 *** |12-10-01
CHI LD sane as 1
25 Letter to ADOE 10-10-01

Added 10-12-01

note 11-7-01

letter to ADOE 10-12-01

letter to Ms. ---- 10-12-01

letter to ---- principle 10-16-01

letter to Bond re extending hearing 11-8-

01

letter to Simernman 11-19-01
55 10-8-01 Letter from--- ---- to Ms. ---- 12-10-01
CHI LD requesting neeting to i nformschool of

intention to register --- ---- into

private school .

Oficial Notice of Pupil Wthdrawal

letter to M. ---- ---- from--- ---- 11-

29-01

Notice of workshop

Gsborn School district Cassified

vacanci es as of 10-30-01
TR A HEARI NG OFFI CER EXHI BI T LI ST
TR 111 Wrk sheet for ---'s denonstration at 1-7-02
B heari ng
TR 111 Functional assessnent formfilled in by Ofered 1-
C not her 7-02 Not

Admitted
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